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September 6, 1983

Mr. Charles F. McNabb
Office of the City Attorney
2 Civic Center Plaza

El Paso, Texas 79999

Election Law Opinion JWF=-17
Re: Form of the ballct in
city charter electicns,

Dear Mr. McNabb:

This opinion is issued in response to your letter of July 7,
1983,

This official election law opinion is rendered by me as
chief election officer of the state in accordance with Tex.
Elec., Code Ann,, art. 1.03, subd. 1 (Vernon Supp. 1982-
1983).

In your letter, ycu asked if proposals drafted by the City
of El Paso Charter Commission could be presented to the
voters in an alternative fashicon,

Specifically, you have submitted a format that provides the
voters with the option of choosing one of twe alternative
charter provisions. As proposed, the voters would be given
the following instruction:

Voters, please note, you are tc make a choice
between option A and option B, After reading
both options, if vyou prefer &, vote "Yes."
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That will automatically be a vote for A and

against B, If you prefer B, vote "No." That
will automatically be a2 vote against A and
for B,

Tex. Rev. Civ. Stat. Ann., art. 1167 (Vernon Supp. 158z-
1983} =states, in part:

The charter so framed by said commission
shall be submitted to the gqualified voters of
said city at an election . . . In preparing
the charter the commission shall, as far as
practicable, segregate each subject so that
the voter may vote "Yes" or "No" cn the same.

While the submitted format preserves the formality of voting
"Yes" or "No", the reality is that the voters are nct
accepting or rejecting a charter provision framed by the
commission, but are merely choosing one of two alternatives.
The submitted format precludes a genuine "No" vote on any
provision since voting "No" merely indicates the acceptance
of an alternative proposition.

Therefore, I am of the opinion that the submissicn to the
voters of alternative ballot propositions in the format
submitted in your letter ies impermissible.

Article 1167, in reguiring that the voters be permitted to
vote "Yes" or "No", indicates that the legislature intended
to limit the voters' choice to two alternatives. The
inclusion of a genuine "No" or "None of the abcve" alterna-
tive in the submitted format would increase the voters'
cholice to three alternatives. In addition, Tex. Rev. Civ.
Stat. Ann.,, art, 1169 (Vernon 1963), provides that a pro-
posed charter must be approved by a majority of the voters
voting at the election, No provision is made for the
possibility that various "Yes™ options might in the aggre-
gate receive a majority of the votes cast, but that no
single "Yes" option nor the "No" option would receive a
majority of the votes cast. The fact that this possibility
is not provided for is indicative that the possibility was
not within the contemplation of the Legislature. Therefore,
it appears that even the inclusion of a true "No" or "None
of the above" alternative would not cure the failure cof the
balleot format in gquestion to comply with the voting scheme
contemplated by arts. 1167 and 1169,
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SUMMARY
The submission of alternative ballot propositions is not
contemplated by Tex. Rev. Civ. Stat. Ann,, art, 1167 (Vernon
Supp. 1982-1983) and art. 1169 (Vernon 1963).

Sincerely,

John W. Fainte
Secretary of State

Ward Allen White III
Counsel to the Secretary of State

Prepared by John Steiner
Assistant General Counsel
Elections Division
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