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Team |11 — Accreditation — Amendatory Language

For reasons discussed in the preanble, the Secretary

proposes to amend parts 600 and 602 of title 34 of the Code

of Federal Regul ations as foll ows:
PART 600--1 NSTI TUTI ONAL ELI G BI LI TY UNDER THE H GHER
EDUCATI ON ACT OF 1965, AS AMENDED

1. The authority citation for part 600 continues to
read as foll ows:

Authority: 20 U. S. C. 1001, 1002, 1003, 1088, 1091,
1094, 1099b, and 1099c, unless otherw se not ed.

X. Section 600.2 is anended by:

A. Revising the definition of Correspondence course.

B. Adding in al phabetical order a new definition of

Di st ance educati on.

C. Deleting the definition of Tel ecommuni cations

cour se.
The addition and revision read as foll ows:

8600.2 Definitions.

* * * * *

Correspondence course: (1) A course provided by an

institution under which the institution provides
instructional materials, by mail or electronic
transm ssion, including exam nations on the materials, to

students who are separated fromthe instructor.
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I nteraction between the instructor and student is |imted,
is not regular and substantive, and is primarily initiated
by the student. Correspondence courses are typically self-
paced.

(2) If a course is part correspondence and part
residential training, the Secretary considers the course to
be a correspondence course.

(3) A correspondence course is not distance
educati on.

* * * * *

Di st ance educati on neans educati on that uses one or

nore of the technologies listed in paragraphs (1) through
(4) to deliver instruction to students who are separated
fromthe instructor and to support regular and substantive
interaction between the students and the instructor, either
synchronously or asynchronously. The technol ogi es may

i ncl ude- -

(1) The internet;

(2) One-way and two-way transm ssions through open
broadcast, closed circuit, cable, mcrowave, broadband
lines, fiber optics, satellite, or wireless comunications
devi ces;

(3) Audio conferencing; or
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(4) Video cassettes, DvVDs, and CD ROMWs,

cassettes, DVDs, or CD-ROMs are used in a course in

conjunction with any of the technologies listed in

par agr aphs (1) through (3).

if the

PART 602--THE SECRETARY' S RECOGNI TI ON OF ACCREDI Tl NG

AGENCI ES

X. The authority citation for part 602 continues to

read as foll ows:

Aut hority: 20 U.S.C. 1099b, unl ess ot herw se not ed.

X. Section 602.3 is anmended by:

A.  Adding in al phabetical order a

Conpl i ance report.

B. Adding in al phabetical order

Correspondence educati on.

C. Adding in al phabetical order

Desi gnated Federal Oficial.

D. Adding in al phabetical order

Di rect assessnent program

new definiti

new definiti

new definiti

new definiti

E. Revising the definition of D stance educati

on

on

on

on

on.

F. Adding in al phabetical order a new definiti

Recogni ti on.
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G Revising the definition of Scope of recognition by

addi ng at the end of paragraph (5) the phrase "or
correspondence education”.
H. Revising the definition of Teach-out agreenent.

| . Addi ng i n al phabetical order a new definition of

Teach-out pl an.

The additions and revisions read as fol |l ows:

8602.3 What definitions apply to this part?

* * * * *

Conpl i ance report neans a witten report that the

Departnent requires an agency to file to denonstrate that
t he agency has addressed deficiencies specified in a
decision letter fromthe senior Departnent official or the
Secretary.

Correspondence educati on neans:

(1) Education provided through one or nore courses by
an institution under which the institution provides
instructional materials, by mail or electronic
transm ssion, including exam nations on the materials, to
students who are separated fromthe instructor.

(2) Interaction between the instructor and the
student is limted, is not regular and substantive, and is

primarily initiated by the student.
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(3) Correspondence courses are typically self-paced.
(4) Correspondence education is not distance
educat i on.

Desi gnated Federal Oficial nmeans the Federal officer

desi gnat ed under section 10(f) of the Federal Advisory
Commttee Act, 5 U . S.C. Appdx. 1

Di rect assessnent program neans an instructional

programthat, in lieu of credit hours or clock hours as a
nmeasure of student learning, utilizes direct assessnent of
student | earning, or recognizes the direct assessnent of
student |earning by others, and neets the conditions of
8668.10. For title IV purposes, the institution nust
obtain approval for the direct assessnment programfromthe
Secretary under 8668.10(g) or (h) as applicable. As part
of that approval, the accrediting agency nust--

(1) Evaluate the program(s) and include themin the
institution’s grant of accreditation or preaccreditation;
and

(2) Review and approve the institution s claim of
each direct assessnent progranis equivalence in terns of
credit or clock hours.

Di st ance educati on neans educati on that uses one or

nore of the technologies listed in paragraphs (1) through
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(4) to deliver instruction to students who are separated
fromthe instructor and to support regular and substantive
interaction between the students and the instructor, either
synchronously or asynchronously. The technol ogi es may

i ncl ude- -

(1) The internet;

(2) One-way and two-way transm ssions through open
broadcast, closed circuit, cable, mcrowave, broadband
lines, fiber optics, satellite, or wireless comunications
devi ces;

(3) Audio conferencing; or

(4) Video cassettes, DVDs, and CD-ROVs, if the
cassettes, DVDs, or CD-ROVs are used in a course in
conjunction with any of the technologies listed in
paragraphs (1) through (3).

* * * * *

Recogni ti on nmeans an unappeal ed determ nati on by the

seni or Departnent official under 8602.36, or a

determ nation by the Secretary on appeal under 8602. 37,
that an accrediting agency conplies with the criteria for
recognition listed in subpart B of this part and that the

agency is effective in its application of those criteria.
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A grant of recognition to an agency as a reliable
authority regarding the quality of education or training
offered by institutions or prograns it accredits renmains in
effect for the termgranted except upon a determ nation
made in accordance with subpart C that the agency no | onger
conplies with the subpart B criteria or that it has becone
ineffective in its application of those criteria.

* * * * *

Scope of recognition or scope neans the range of

accrediting activities for which the Secretary recogni zes
an agency. The Secretary may place a limtation on the
scope of any agency’'s recognition for title IV, HEA
purposes. The Secretary’s designation of scope defines the
recognition granted to--
x  * %

(5) Coverage of accrediting activities related to
di stance education or correspondence educati on.

* * * * *

Teach- out agreenent neans a witten agreenent between

institutions that provides for the equitable treatnent of
students and a reasonabl e opportunity for students to
conplete their programof study if an institution, or an

institutional |location that provides one hundred percent of
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at | east one program offered, ceases to operate before al
enrol | ed students have conpleted their program of study.

Teach-out plan neans a witten plan devel oped by an

institution that provides for the equitable treatnent of
students if an institution, or an institutional |ocation
t hat provi des one hundred percent of at |east one program
ceases to operate before all students have conpleted their
program of study, and may include, if required by the
institution’s accrediting agency, a teach-out agreenent
bet ween institutions.

X. Section 602.15 is anmended by:

A.  Revising paragraph (a)(2).

B. In paragraph (b)(1), renoving the word "two" in

the first sentence, and renoving the letter "s" fromthe
word "reviews".

C. In paragraph (b)(2), adding the words "nade
t hroughout an institution’s or programis affiliation with
the agency” immedi ately after the word "deci sions".

D. In paragraph (b)(2), adding the words "and
substantive changes” imediately after the word "progrant

The revision reads as foll ows:

8602.15 Adm nistrative and fiscal responsibilities.

* * * * *
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(a) * * =*

(2) Conpetent and know edgeabl e i ndi vi dual s,
qual i fied by education and experience in their own right
and trained by the agency on their responsibilities, as
appropriate for their roles, regarding the agency’s
standards, policies, and procedures, to conduct its on-site
eval uations, apply or establish its policies, and nmake its
accrediting and preaccrediting decisions, including, if
applicable to the agency’s scope, their responsibilities
regardi ng di stance education and correspondence educati on;

X. Section 602.16 by anmended by:

A.  Redesignating paragraphs (c¢c) and (d) as (d) and
(e).

B. Revising paragraph (a)(21)(i).

C. Addi ng new paragraphs (c) and (f).

The additions and revision read as foll ows:

§602.16 Accreditation and preaccreditation standards.

(a) * * *
(1) * * *
(1) Success with respect to student achi evenent in
relation to the institution’s mssion, which may include
different standards for different institutions or prograns,

as established by the institution, including, as
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appropriate, consideration of State |icensing exam nations,
course conpl etion, and job placenent rates.
x ok x x %

(c) If the agency has or seeks to include within its
scope of recognition the evaluation of the quality of
institutions or prograns offering distance education or
correspondence education, the agency’s standards nust
effectively address the quality of an institution’s
di stance education or correspondence education in the areas
identified in paragraph (a)(1). The agency is not required
to have separate standards, procedures, or policies for the
eval uation of distance education or correspondence
educati on.

x ok x x %

(f) Nothing in paragraph (a) restricts--

(1) An accrediting agency fromsetting, with the
i nvol venent of its nmenbers, and applying accreditation
standards for or to institutions or prograns that seek
review by the agency; or

(2) An institution from devel opi ng and usi ng
institutional standards to show its success with respect to
student achi evenent, which achi evenent may be consi dered as

part of any accreditation review
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X. Section 602.17 is anended by adding a new
par agraph (g) as foll ows:

§602.17 Application of standards in reaching an

accredi ting deci sion.

* * * * *

(g) Requires institutions that offer distance
education or correspondence education to have processes in
pl ace through which the institution establishes that the
student who registers in a distance education or
correspondence education course or programis the sane
student who participates in and conpletes the course or
program and receives the academc credit. The agency neets
this requirenent if it--

(1) Requires institutions to verify the identity of a
student who participates in class or coursework by using
met hods such as--

(1) A secure login and pass code or proctored
exam nations; and

(i) Newidentification technologies and practices as
t hey beconme wi dely accepted; and

(2) Makes clear in witing that institutions nmust use

processes that protect student privacy and notify students,

May 18-20, 2009 meeting
Prepared May 8, 2009
Page 11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Team |11 — Accreditation — Amendatory Language

before enroll nent, of additional costs, if any, associated
with verification

X. Section 602.18 is anended by:

A. Revising the introductory text.

B. Redesignating paragraphs (a),(b), and (c) as
par agr aphs (b), (c), and (d).

C. Addi ng new paragraphs (a) and (e).

The additions and revision read as foll ows:

§602. 18 Ensuring consistency in decision-naking.

The agency nust consistently apply and enforce its
standards that respect the stated m ssion of the
institution, including religious mssion, and that ensure
that the education or training offered by an institution or
program including any offered through di stance education
or correspondence education, is of sufficient quality to
achieve its stated objective for the duration of any
accreditation or preaccreditation period granted by the
agency. The agency neets this requirenent if the
agency- -

(a) Has witten specification of the requirenents for
accreditation and preaccreditation that include clear

standards for an institution or programto be accredited;
* * * * *
May 18-20, 2009 meeting
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(e) Provides the institution or programwth a
detailed witten report that clearly identifies any
deficiencies in the institution’s or progranm s conpliance
wi th the agency’s standards.

X. Section 602.19 is anmended by:

A. Revising paragraph (b).

B. Addi ng new paragraphs (c), (d), (e), (f), and (g).

The revision and additions read as foll ows:

§602.19 Mnitoring and reevaluation of accredited

i nstitutions and prograns.

* * * * *

(a) * * *

(b) The agency nust nonitor institutions or prograns
t hroughout their accreditation or preaccreditation period
by requiring periodic reports and conducting eval uati ons or
site visits, as necessary.

(c) The agency nust nonitor the growth of prograns at
institutions experiencing significant enroll ment growh, as
reasonably defined by the agency.

(d) The agency nust nonitor overall growth of the
institutions it accredits and, no less frequently than
annual Iy, collect headcount enroll nent data fromthose

institutions.
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(e) For the purposes of determ ning the need for
agency review of the status of the institution or program
t he agency nust regularly collect and anal yze key data and
performance indicators, including but not limted to
financial information and neasures of student success.

(f) The agency nust denonstrate it has, and
effectively applies, a set of nonitoring and eval uation
approaches that enables the agency to identify potenti al
problenms with an institution’s or progran s conti nued
conpliance with agency standards and that takes into
account institutional or program strengths and stability.
This provision does not require institutions or prograns to
provi de annual reports on each specific accreditation
criterion.

(g) Any agency that has notified the Secretary of a
change in its scope in accordance with 8602.27(a)(5) nust
noni tor the headcount enrollment of each institution it has
accredited that offers distance education or correspondence
education. If any institution has experienced an increase
i n headcount enrollnment of 50 percent or nore within one
institutional fiscal year, the agency nust report that
information to the Secretary within 30 days of acquiring

such dat a.
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X. Section 602.22 is anended by:

A.  In paragraph (a)(2)(iii), renmoving the words "in
either content"” immedi ately before the words "or nethod"
and adding in their place the words "fromthe existing
of ferings of educational prograns”.

B. In paragraph (a)(2)(iv), renoving the word "above"
i mredi ately before the words "that which" and adding in its
pl ace the words "different froni.

C. Renoving paragraph (a)(2)(vii).

D. Adding new paragraphs (a)(2)(vii), (a)(2)(viii),
(a)(2)(ix), (a)(2)(x), and (a)(2)(xi).

E. Adding a new paragraph (a)(3).

F. Revising paragraph (b).

G Revising the paragraph (c) introductory text.

H I n paragraph (c)(2), adding the words "a
representative sanple of" immediately after the words
"visits to".

The additions and revisions read as foll ows:

§602. 22 Substantive change.

(a) * * *

(2) * * *
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(vii) If the agency’'s accreditation of an institution
enables the institution to seek eligibility to participate
intitle IV HEA prograns, the entering into a contract
under which an institution or organization not certified to
participate in the title IV prograns offers nore than 25
percent of one or nore of the accredited institution's
educat i onal prograns.

(viiti) For institutions that operate with a main

canpus. |If the agency’s accreditation of an institution
enables it to seek eligibility to participate intitle IV
HEA prograns, the establishnent of an additional |ocation
geographically apart fromthe main canpus at which the
institution offers at | east 50 percent of an educati onal
program

(1x) For institutions that operate as a distributed

enterprise. (A) If the agency’'s accreditation of the

institution enables it to seek eligibility to participate
intitle IV HEA prograns, the establishnment of an

addi tional |ocation where at |east 50 percent of an
educational programis offered. The addition of such a

| ocati on nust be approved by the agency in accordance with

paragraph (c) of this section unless the accrediting agency
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determ nes, and issues a witten determ nation stating that
the institution has--

(1) Successfully conpleted at |east one cycle of
accreditation of maximum | ength offered by the agency and
one renewal, or has been accredited for at |east ten years;

(2) At least three additional |ocations that the
agency has approved; and

(3) Met criteria established by the agency indicating
sufficient capacity to add additional |ocations w thout
i ndi vi dual prior approvals, including at a m nimm
sati sfactory evidence of a systemto ensure quality across
a distributed enterprise that includes--

(i) dearly identified academ c control

(ii) Regular evaluation of the |ocations;

(iii) Adequate faculty, facilities, resources, and

academ c and student support systens;

(iv) Financial stability; and

(v) Long-range planning for expansion.

(B) The agency’s procedures for approval of an
addi tional |ocation, pursuant to (ix)(A), must require
timely reporting to the agency of every additional |ocation

establ i shed under this approval.
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(C Each agency determ nation or redetermnation to
preapprove an additional |ocation under (ix)(A) mnust be of
limted duration and may not exceed five years.

(D) The agency may not preapprove an institution’s
addition of a l|ocation under (ix)(A) after the institution
undergoes a change in ownership resulting in a change in
control as defined in 34 CFR 600.31 until the institution
denonstrates that it neets the conditions for the agency to
preapprove an additional |ocation described in this
par agr aph.

(x) The acquisition of any other institution or any
program or | ocation of another institution.

(xi) The addition of a pernmanent |ocation at a site
at which the institution is conducting a teach-out for
students of another institution that has ceased operating
before all students have conpl eted their program of study.

(3) The agency’s substantive change policy nust
define when the changes made or proposed by an institution
are or would be sufficiently extensive to require the
agency to conduct a new conprehensi ve eval uati on of that
institution.

(b) The agency may determ ne the procedures it uses

to grant prior approval of the substantive change.
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However, these procedures nust specify an effective date,
which is not retroactive, on which the change is included
in the programis or institution’s accreditation. An agency
may designate the date of a change in ownership as the
effective date of its approval of that substantive change
if the accreditation decision is nade within 30 days of the
change in ownership. Except as provided in paragraph (c)
of this section, these procedures nmay, but need not,
require a visit by the agency.

(c) |If the agency’s accreditation of an institution
enables the institution to seek eligibility to participate
intitle IV, HEA progranms, the agency’s procedures for the
approval of an additional |ocation described in paragraph
(a)(2)(viii) of this section nust provide for a
determnation of the institution's fiscal and
adm nistrative capacity to operate the additional |ocation
In addition, the agency’s procedures nust include--
ok % * x

X. Section 602.23 is anmended by:

A. Revising the paragraph (a) introductory text.

B. Revising paragraph (c)(1).

The revisions read as foll ows:

8602. 23 (Operating procedures all agencies nust have.
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(a) The agency nust nmaintain and nake avail able to
the public witten materials descri bing--
x ok x x %

(c) * * *

(1) Reviewin a tinely, fair, and equitable manner
any conplaint it receives against an accredited institution
or programthat is related to the agency’s standards or
procedures. The agency may not conplete its review and
make a decision regarding a conplaint unless, in accordance
wi th published procedures, it ensures that the institution
or program has sufficient opportunity to provide a response
to the conplaint.

x ok x x %

X. Section 602.24 is anended by:

A.  Redesignating paragraph (c)(3) as new paragraph
(d).

B. Revising paragraph (c).

C. Addi ng a new paragraph (e)

The addition and revision read as foll ows:

§602.24 Additional procedures certain institutional

accredi tors nust have.

* * * * *
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(c) Teach-out plans and agreenents. (1) The agency

must require an institution it accredits or preaccredits to
submt a teach-out plan to the agency for approval upon the
occurrence of any of the follow ng events:

(1) The Secretary notifies the agency that the
Secretary has initiated an energency action agai nst an
institution, or an action to |limt, suspend, or term nate
an institution participating in any title 1V, HEA program
in accordance with the relevant portions of subpart G of
part 668.

(i) The agency acts to withdraw, term nate, or
suspend the accreditation or preaccreditation of the
institution.

(tii) The institution notifies the agency that it
intends to cease operations entirely or close a |location
t hat provi des one hundred percent of at |east one program

(iv) A State licensing or authorizing agency notifies
the agency that an institution’s license or |egal
aut hori zation to provide an educational program has been or
will be revoked.

(2) The agency nust evaluate the teach-out plan to
ensure it provides for the equitable treatnment of students

under criteria established by the agency, specifies
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addi tional costs, if any, and provides for notification to
the students of any additional costs.

(3) |If the agency approves a teach-out plan that
i ncludes a programthat is accredited by another recognized
accrediting agency, it nust notify that accrediting agency
of its approval.

(4) The agency may require an institution it
accredits or preaccredits to enter into a teach-out
agreenent as part of its teach-out plan.

(5) The agency nust require an institution it
accredits or preaccredits that enters into a teach-out
agreenent, either on its own or at the request of the
agency, to submt that teach-out agreenent for approval.
The agency may approve the teach-out agreenent only if the
agreenent is between institutions that are accredited or
preaccredited by a nationally recognized accrediting
agency, is consistent with applicable standards and
regul ations, and provides for the equitable treatnent of
students by ensuring that--

(i) The teach-out institution has the necessary
experience, resources, and support services to--

(A) Provide an educational programthat is of

acceptable quality and reasonably simlar in content,
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structure, and scheduling to that provided by the
institution that is ceasing operations, either entirely or
at one of its |locations; and

(B) Remain stable, carry out its mssion, and neet
all obligations to existing students; and

(i1i) The teach-out institution denonstrates that it
can provide students access to the program and services
W thout requiring themto nove or travel substantial
di stances and that it will provide students with
i nformati on about additional costs, if any.

(d) dosed institution. |If an institution the agency

accredits or preaccredits closes wthout a teach-out plan
or agreenent, the agency nust work with the Departnent and
the appropriate State agency, to the extent feasible, to
ensure that students are given reasonable opportunities to
conplete their education w thout additional charge.

(e) Transfer of credit policies. The accrediting

agency nust confirm as part of its review for initial
accreditation or preaccreditation, or renewal of
accreditation, that the institution has transfer of credit
policies that--

(1) Are publicly disclosed in accordance with

8668. 43(x); and
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(2) Include a statenent of the criteria established
by the institution regarding the transfer of credit earned
at another institution of higher education.

X. Section 602.25 is anmended to read as foll ows:

8602. 25 Due process.

The agency nust denonstrate that the procedures it
uses throughout the accrediting process satisfy due
process. The agency neets this requirenent if the agency
does the foll ow ng:

(a) Provides adequate witten specification of its
requi renents, including clear standards, for an institution
or programto be accredited or preaccredited,

(b) Uses procedures that afford an institution or
program a reasonable period of tinme to conply with the
agency’s requests for informati on and docunents.

(c) Provides witten specification of any
deficiencies identified at the institution or program
exam ned.

(d) Provides sufficient opportunity for a witten
response by an institution or programregardi ng any
deficiencies identified by the agency, to be considered by
the agency within a tinmeframe determ ned by the agency, and

before any adverse action is taken.
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(e) Notifies the institution or programin witing of
any adverse accrediting action or an action to place the
institution or program on probation or show cause. The
noti ce describes the basis for the action.

(f) Provides an opportunity, upon witten request of
an institution or program for the institution or program
to appeal any adverse action prior to the action becom ng
final.

(1) The appeal nust take place at a hearing before a
deci si on- maki ng appeal s panel that--

(1) My not include current nenbers of the agency’s
deci si on-nmaki ng body that took the initial adverse action.

(1i) 1s subject to a conflict of interest policy.

(2) The agency nust recogni ze the right of the
institution or programto enploy counsel to represent the
institution or programduring its appeal, including to nmake
any presentation-that the agency permts the institution or
programto nmake on its own during the appeal.

(g) The agency notifies the institution or programin
witing of the result of its appeal and the basis for that
result.

(h) (1) The agency nust provide for a process, in

accordance wwth witten procedures, through which an
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institution or program may, before the agency reaches a
final adverse action decision, seek review of new financi al
information if all of the followng conditions are net:

(1) The financial information was unavailable to the
institution or programuntil after the conclusion of the
fact-finding phase of the action.

(i1i) The financial information is significant and
bears materially on the financial deficiencies identified
by the agency. The criteria of significance and
materiality are defined by the agency.

(ti1) The only remaining deficiency cited by the
agency in support of a final adverse action decision is the
institution’s or programis failure to neet an agency
standard pertaining to finances.

(2) An institution or program may seek the review of
new financial information described in paragraph (1) only
once and any determ nation by the agency made with respect
to that review does not provide a basis for an appeal.

X. Section 602.26 is anmended by:

A. Adding a new paragraph (b)(3).

B. In paragraph (c), adding a conma after (b) (1),
renmovi ng "and" before (b)(2), adding a comma after (b)(2),

and adding "and (b)(3)" before "of this section".
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C. In paragraph (d), renoving the words "upon
request” after the word "public", the commas after the word
"comments" and before the word "that" and the words "if
any" after the word "coments".

D. In paragraph (d), adding the word "official"
before the word "coments” and adding after the words "with
regard to that decision" a conma and the words "or evidence
that the affected institution has been offered the
opportunity to provide official conment;"

The addition reads as foll ows:

(3) A final decision to take any other adverse
action, as defined by the agency, not listed in paragraph
(b)(2).

X. Section 602.27 is anmended by:

A. In the lead-in sentence addi ng the paragraph
designation of "(a)" imedi ately before the word "The".

B. Redesignating paragraphs (a), (b), (c), and (d) as
(1), (2),(3), and (4).

C. In newy redesignated paragraph (4), redesignating

par agraphs (1) and (2) as paragraphs (i) and (ii).
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D. In newy redesignated paragraph (i), adding a
comma and the words "except as provided in paragraph (5)"
after the word "recognition".

E. In newy redesignated paragraph (a), adding a new
par agraph (5).

F. Redesignating paragraphs (e) and (f) as paragraphs
(6) and (7).

G Addi ng a new paragraph (b).

The additions read as foll ows:

§602.27 O her information an agency nust provide the

Depart nent .

(a) * * =

(5) Notification that the agency has expanded its
scope of recognition to include distance education or
correspondence education as provided for in section
496(a)(4)(B) (i) (1) of the HEA. Such an expansi on of scope
is effective on the date the Departnent receives the
notification.

(b) I'f an agency has a policy regarding notification
to an institution or programof contact with the Departnent
i n accordance with paragraphs (a)(6) or (a)(7), it nust
provide for a case by case review of the circunstances

surroundi ng the contact, and the need for the
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confidentiality of that contact. Upon a specific request
by the Departnment, the agency nust consider that contact
confidential .

X. Subpart Cis revised to read as foll ows:

Subpart C--The Recognition Process

APPLI CATI ON AND REVI EW BY DEPARTMENT STAFF

§602.30 Activities covered by recognition procedures.

Recogni ti on proceedi ngs are adm nistrative actions
taken on any of the follow ng matters:

(a) Applications for initial or continued recognition
subm tted under 8602.31(a).

(b) Applications for an expansion of scope submtted
under 8602. 31(b).

(c) Conpliance reports submtted under 8602.31(c).

(d) Reviews of agencies that have expanded their
scope of recognition by notice, follow ng receipt by the
Department of information of an increase in headcount
enrol | ment described in 8602.19(f).

(e) Staff analyses identifying areas of non-
conpl i ance based on a review conducted under 8602. 33.

(Authority: 20 U S.C. 1099b)

8602. 31 Agency submi ssions to the Departnment.
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(a) Applications for recognition or renewal of

recognition. An accrediting agency seeking initial or

continued recognition must submt a witten application to
the Secretary. Each accrediting agency nust submt an
application for continued recognition at |east once every
five years, or within a shorter tinme period specified in
the final recognition decision. The application mnust
consi st of --

(1) A statenent of the agency’s requested scope of
recognition;

(2) Evidence, including docunentation, that the
agency conplies with the criteria for recognition listed in
subpart B of this part and effectively applies those
criteria; and

(3) Evidence, including docunentation, of how an
agency that includes or seeks to include distance education
or correspondence education in its scope of recognition
applies its standards in evaluating prograns and
institutions it accredits that offer distance education or
correspondence educati on.

(b) Applications for expansi ons of scope. An agency

seeki ng an expansion of scope by application nust submt a
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witten application to the Secretary. The application
nmust - -

(1) Specify the scope request ed;

(2) Include docunentation of experience in accordance
with 8602.12(b); and

(3) Provide copies of any rel evant standards,
policies or procedures devel oped and applied by the agency
and docunentation of the application of these standards,
policies or procedures.

(c) Conpliance reports. |If an agency is required to

submt a conpliance report, it nust do so within 30 days
follow ng the end of the period for achieving conpliance as
specified in the decision of the senior Departnent official
or Secretary, as applicable.

(d) Review follow ng an increase in headcount

enrollment. |f an agency that has notified the Secretary

inwiting of its change in scope to include distance
educati on or correspondence education in accordance with
8602. 27(a) (5) reports an increase in headcount enroll nment
in accordance with 8602.19(f) for an institution it
accredits, or if the Departnent notifies the agency of such
an increase at one of the agency’ s accredited institutions,

the agency nust, within 45 days of reporting the increase
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or receiving notice of the increase fromthe Departnent, as
applicable, submt a report explaining--

(1) How the agency evaluates the capacity of the
institutions or prograns it accredits to accomodate
significant gromh in enrollnment and to nmaintain
educational quality;

(2) The specific circunmstances regarding the growth
at the institution(s) or prograns(s) that triggered the
review and the results of any eval uation conducted by the
agency; and

(3) Any other information that the agency deens
appropriate to denonstrate the effective application of the
criteria for recognition or that the Departnent may
require.

(e) Consent to sharing of information. By submtting

an application for recognition, the agency authorizes
Department staff throughout the application process and
during any period of recognition--

(1) To observe its site visits to one or nore of the
institutions or prograns it accredits or preaccredits, on
an announced or unannounced basis;

(2) To visit locations where agency activities such

as training, review and eval uati on panel neetings, and

May 18-20, 2009 meeting
Prepared May 8, 2009
Page 32



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Team |11 — Accreditation — Amendatory Language

deci sion neetings take place, on an announced or

unannounced basi s;

(3) To obtain copies of all docunents the staff deens

necessary to conplete its review of the agency; and
(4) To gain access to agency records, personnel and

facilities.

(f) Public availability of agency records obtained by

the Departnent. (1) The Secretary’'s processing and

deci si on maki ng on requests for public disclosure of agency

mat erials reviewed under this part are governed by the
Freedom of Information Act, 5 U. S.C. 8552; the Trade

Secrets Act, 18 U. S.C. 81905; the Privacy Act of 1974, as

anended, 5 U. S.C 8552a; the Federal Advisory Conmittee Act,

5 U S . C Appdx. 1, and all other applicable laws. 1In
recogni tion proceedi ngs, agencies
may- -

(1) Redact information that would identify
individuals or institutions that is not essential to the
Departnent’s revi ew of the agency;

(1i) Make a good faith effort to designate al
busi ness informati on within agency subm ssions that the
agency believes woul d be exenpt from di scl osure under

exenption 4 of the Freedomof Information Act (FOA), 5
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U S C 8552(b)(4). A blanket designation of al
i nformation contained within a subm ssion, or of a category
of docunments, as neeting this exenption will not be
considered a good faith effort and wll be disregarded;

(ti1) Identify any other material the agency believes
woul d be exenpt from public disclosure under FO A, the
factual basis for the request and any | egal basis the
agency has identified for w thholding the docunent from
di scl osure; and

(iv) Ensure docunents submtted are only those
required for Departnment review or as requested by
Departnent officials.

(2) The Secretary processes FO A requests in
accordance with 34 CFR part 5 and nakes all docunents
provided to the Advisory Commttee available to the public.

(Authority: 20 U S.C. 1099b)

§602.32 Procedures for Departnent review of applications

for recognition or for change in scope, conpliance reports,

and i ncreases in enroll ment.

(a) After receipt of an agency’s application for
initial or continued recognition, or change in scope, or an
agency’s conpliance report, or an agency’'s report submtted

under 8602.31(d), Departnent staff publishes a notice of
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the agency’s application or report in the Federal Register

inviting the public to coment on the agency’s conpliance
with the criteria for recognition and establishing a
deadline for receipt of public comment.

(b) The Departnent staff anal yzes the agency’s
application for initial or renewal of recognition,
conpliance report, or report submtted under 8602.31(d) to
determ ne whether the agency satisfies the criteria for
recognition, taking into account all avail able rel evant
i nformati on concerning the conpliance of the agency with
those criteria and in the agency’'s effectiveness in
applying the criteria. The analysis of an application for
recognition and, as appropriate, of a report required under
8602.31(c) or (d), includes--

(1) Observations fromsite visit(s), on an announced
or unannounced basis, to the agency or to a |ocation where
agency activities such as training, review and eval uati on
panel neetings, and decision neetings take place and to one
or nore of the institutions or prograns it accredits or
preaccredits;

(2) Review of the public comments and ot her third-
party information the Departnent staff receives by the

est abl i shed deadline, and the agency’s responses to the
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third-party comments, as appropriate, as well as any other
i nformati on Departnent staff assenbles for purposes of
eval uati ng the agency under this part; and

(3) Review of conplaints or |legal actions involving
t he agency.

(c) The Department staff analyzes the materials
submitted in support of an application for expansion of
scope to ensure that the agency has the requisite
experience, policies that conply with subpart B, capacity
and performance record to support the request.

(d) Departnent staff’s evaluation of an agency may
al so include a review of information directly related to
institutions or prograns accredited or preaccredited by the
agency relative to their conpliance with the agency’s
standards, the effectiveness of the standards, and the
agency’s application of those standards.

(e) If, at any point in its evaluation of an agency
seeking initial recognition, Departnent staff determ nes
that the agency fails to denonstrate conpliance with the
basic eligibility requirenents in 88602. 10 through 602. 13,

the staff--
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(1) Returns the agency’s application and provides the
agency with an explanation of the deficiencies that caused
staff to take that action; and

(2) Recommends that the agency withdraw its
application and reapply when the agency can denonstrate
conpl i ance.

(f) Except with respect to an application that has
been returned or is wthdrawn under paragraph (e) of this
section, when Department staff conpletes its evaluation of
t he agency, the staff--

(1) Prepares a witten draft analysis of the agency;

(2) Sends the draft analysis including any identified
areas of non-conpliance and a proposed recognition
recommendati on, and all supporting docunentation, including
all third-party comments the Departnent received by the
establ i shed deadline, to the agency;

(3) Invites the agency to provide a witten response
to the draft anal ysis and proposed recognition
recommendation and third-party comments, specifying a
deadl i ne that provides at |east 30 days for the agency’s
response;

(4) Reviews the response to the draft analysis the

agency submts, if any, and prepares the witten final
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analysis. The final analysis includes a recognition
recommendation to the senior Departnment official, as the
Department staff deens appropriate, including, but not
limted to, a recommendation to approve, deny, limt,
suspend, or term nate recognition, require the subm ssion
of a conpliance report and continue recognition pending a
final decision on conpliance, approve or deny a request for
expansi on of scope, or revise or affirmthe scope of the
agency; and

(5) Provides to the agency, no later than seven days
before the Advisory Conmttee neeting, the final staff
anal ysis and any other available information provided to
t he Advisory Conmittee under 8602.34(c).

(g) The agency may request that the Advisory
Comm ttee defer acting on an application at that Advisory
Commttee neeting if Departnent staff fails to provide the
agency with the materials described, and within the
ti meframes provided, in paragraphs (f)(3) and (f)(5) of
this section. |If the Departnent staff’s failure to send
the materials in accordance with the tinmeframe described in
paragraph (f)(3) or (f)(5) of this section is due to the
failure of the agency to submt reports to the Departnent,

other information the Secretary requested, or its response
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to the draft analysis, by the deadline established by the
Secretary, the agency forfeits its right to request a
deferral of its application.

(Authority: 20 U S.C 1099b)

8602. 33 Procedures for review of agencies during the

period of recognition.

(a) Departnent staff nmay review the conpliance of a
recogni zed agency with the criteria for recognition at any
time--

(1) At the request of the Advisory Conmttee; or

(2) Based on any information that, as determ ned by
Departnent staff, appears credi ble and raises issues
rel evant to recognition

(b) The review may include, but need not be limted
to, any of the activities described in 8602.32(b) and (d).

(c) If, inthe course of the review, and after
provi sion to the agency of the docunmentation concerning the
inquiry and consultation with the agency, Departnent staff
notes that one or nore deficiencies may exist in the
agency’s conpliance with the criteria for recognition or in
the agency’'s effective application of those criteria, it--

(1) Prepares a witten draft analysis of the agency’s

conpliance wwth the criteria of concern. The analysis
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reflects the results of the review, and includes a
recommendati on regardi ng what action to take with respect
to recognition. Possible reconmendations include, but are
not limted to, a recommendation to limt, suspend, or
term nate recognition, or require the subm ssion of a
conpliance report and to continue recognition pending a
final decision on conpliance;

(2) Sends the draft analysis including any identified
areas of non-conpliance, and a proposed recognition
recommendati on, and all supporting docunentation to the
agency; and

(3) Invites the agency to provide a witten response
to the draft anal ysis and proposed recognition
recommendati on, specifying a deadline that provides at
| east 30 days for the agency’ s response.

(d) If, after review of the agency’ s response to the
draft anal ysis, Departnent staff concludes that the agency
has denonstrated conpliance with the criteria for
recognition, the staff notifies the agency in witing of
the results of the review [If the review was requested by
the Advisory Commttee, staff also provides the Advisory

Conmmittee with the results of the revi ew
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(e) If, after review of the agency’ s response to the
draft anal ysis, Departnent staff concludes that the agency
has not denonstrated conpliance, the staff--

(1) Notifies the agency that the draft analysis wll
be finalized for presentation to the Advisory Commttee;

(2) Publishes a notice in the Federal Register

including, if practicable, an invitation to the public to
coment on the agency’s conpliance with the criteria in
guestion and establishing a deadline for receipt of public
coment ;

(3) Provides the agency with a copy of all public
coments received and, if practicable, invites a witten
response fromthe agency;

(4) Finalizes the staff analysis as necessary to
reflect its review of any agency response and any public
comment received; and

(5) Provides to the agency, no later than seven days
before the Advisory Conmttee neeting, the final staff
anal ysis and a recognition recommendati on and any ot her
i nformation provided to the Advisory Conmm ttee under
8602. 34(c).

(f) The Advisory Conmttee reviews the matter in

accordance with 8602. 34.

May 18-20, 2009 meeting
Prepared May 8, 2009
Page 41



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Team |11 — Accreditation — Amendatory Language

(Authority: 20 U S.C 1099b)

REVI EW BY THE NATI ONAL ADVI SORY COWM TTEE ON | NSTI TUTI ONAL
QUALI TY AND I NTEGRI TY

8602.34 Advisory Comittee neetings.

(a) Departnment staff submts a proposed schedule to
t he Chairperson of the Advisory Conmttee based on
antici pated conpletion of staff anal yses.

(b) The Chairperson of the Advisory Committee
establ i shes an agenda for the next neeting and, in
accordance with the Federal Advisory Commttee Act,
presents it to the Designated Federal O ficial for
approval .

(c) Before the Advisory Conmttee neeting, Departnent
staff provides the Advisory Commttee wth--

(1) The agency’s application for recognition or for
expansi on of scope, the agency’s conpliance report, or the
agency’s report submtted under 8602.31(d), and supporting
docunent ati on;

(2) The final Departnent staff analysis of the agency
devel oped in accordance with 8602.32 or 8602.33, and any
supporting docunentati on;

(3) At the request of the agency, the agency’s

response to the draft staff anal ysis;
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(4) Any witten third-party comments the Departnent
recei ved about the agency on or before the established
deadl i ne;

(5) Any agency response to third-party comments; and

(6) Any other information Departnment staff relied
upon in developing its anal ysis.

(d) At least 30 days before the Advisory Conmittee
nmeeting, the Departnent publishes a notice of the neeting

in the Federal Register inviting interested parties,

i ncl udi ng those who submtted third-party comments
concerning the agency’s conpliance with the criteria for
recognition, to nmake oral presentations before the Advisory
Conmittee.

(e) The Advisory Conmittee considers the nmaterials
provi ded under paragraph (c) in a public neeting and
invites Departnment staff, the agency, and other interested
parties to make oral presentations during the neeting. A
transcript is nade of all Advisory Commttee neetings.

(f) The witten notion adopted by the Advisory
Comm ttee regardi ng each agency’s recognition will be made
avai |l abl e during the Advisory Conmttee neeting. The
Departnent wi Il provide each agency, upon request, with a

copy of the notion on recognition at the neeting. Each
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agency that was reviewed will be sent an el ectronic copy of
the notion relative to that agency as soon as practicable
after the neeting.

(g) After each neeting of the Advisory Conmttee at
whi ch a revi ew of agencies occurs, the Advisory Conmttee
forwards to the senior Departnment official its
recommendation with respect to each agency, which may
include, but is not limted to, a recommendation to
approve, deny, limt, suspend, or term nate recognition, to
grant or deny a request for expansion of scope, to revise
or affirmthe scope of the agency, or to require the agency
to submt a conpliance report and to continue recognition
pendi ng a final decision on conpliance.

(Authority: 20 U S.C 1099b)

8602. 35 Responding to the Advisory Commttee’s

r ecomrendat i on.

(a) Wthin ten days follow ng the Advisory Conmittee
nmeeting, the agency and Departnent staff may submt witten
comments to the senior Department official on the Advisory
Comm ttee’s reconmmendati on. The agency nust sinultaneously
submt a copy of its witten comments, if any, to

Department staff. Departnent staff nust simultaneously
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submt a copy of its witten cooments, if any, to the
agency.

(b) Conmments nmust be [imted to--

(1) Any Advisory Conmttee recomendation that the
agency or Departnent staff believes is not supported by the
record;

(2) Any inconplete Advisory Conmttee recomrendation
based on the agency’s application; and

(3) The inclusion of any recommendati on or draft
proposed decision for the senior Departnment official’s
consi derati on.

(c)(1) Neither the Departnent staff nor the agency
may submit additional documentary evidence with its
comments unl ess the Advisory Commttee’ s recognition
recommendat i on proposes finding the agency nonconpli ant
with, or ineffective inits application of, a criterion or
criteria for recognition not identified in the final
Department staff analysis provided to the Advisory
Commi ttee.

(2) Wthin ten days of receipt by the Departnent
staff of an agency’s conments or new evidence, if
applicable, or of receipt by the agency of the Departnent

staff’s comments, Departnent staff, the agency, or both, as
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applicable, may submt a response to the senior Departnent
official. Simultaneously with subm ssion, the agency nust
provi de a copy of any response to the Departnent staff.

Si mul taneously with subm ssion, Departnent staff nust
provi de a copy of any response to the agency.

(Authority: 20 U S.C 1099b)

REVI EW AND DECI SI ON BY THE SENI OR DEPARTMENT OFFI Cl AL

8602. 36 Seni or Departnent official’s decision.

(a) The senior Departnent official nmakes a deci sion
regardi ng recognition of an agency based on the record
conpi |l ed under 88602. 32, 602.33, 602.34, and 602. 35
i ncl udi ng, as applicable, the foll ow ng:

(1) The materials provided to the Advisory Conmittee
under 8602. 34(c);

(2) The transcript of the Advisory Conmttee neeting;

(3) The recommendati on of the Advisory Commttee;

(4) Witten comments and responses submtted under
8602. 35;

(5 New evidence submtted in accordance with
8602. 35(c) (1);

(6) A conmunication fromthe Secretary referring an
issue to the senior Departnent official’s consideration

under 8602. 37(e).
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(b) In the event that statutory authority or
appropriations for the Advisory Conmttee ends, or there
are fewer duly appointed Advisory Conmittee nmenbers than
needed to constitute a quorum and there are serious
concerns about an agency’s conpliance with subpart B that
require pronpt attention, the senior Departnent official
may meke a decision in a recognition proceedi ng based on
the record conpil ed under 8602.32 or 8602.33, after
provi ding the agency with an opportunity to respond to the
final staff analysis. Any decision nmade by the senior
Departnent official absent a reconmendation fromthe
Advi sory Commttee may be appealed to the Secretary as
provi ded in 8602. 37.

(c) Follow ng consideration of an agency’s
recognition under this section, the senior Departnent
official issues a recognition decision.

(d) Except with respect to decisions nade under
par agraphs (f) or (g) of this section and matters referred
to the senior Departnent official under 8602.37(e) or (f),
the senior Departnent official notifies the agency in
witing of the senior Departnent official’s decision

regardi ng the agency’s recognition within 90 days of the

May 18-20, 2009 meeting
Prepared May 8, 2009
Page 47



10

11

12

13

14

15

16

17

18

19

20

21

22

23

Team |11 — Accreditation — Amendatory Language

Advi sory Committee neeting or conclusion of the review
under paragraph (b).

(e) The senior Departnment official’s decision may
include, but is not limted to, approving, denying,
[imting, suspending, or termnating recognition, granting
or denying an application for an expansi on of scope,
revising or affirmng the scope of the agency, or
continuing recognition pending subm ssion and review of a
conpliance report under 88602.32 and 602. 34, and revi ew of
the report by the senior Departnent official under this
section.

(1)(i) The senior Departnent official approves
recognition if the agency conplies with the criteria for
recognition listed in subpart B of this part and if the
agency effectively applies those criteri a.

(i) 1If the senior Departnment official approves
recognition, the recognition decision defines the scope of
recognition and the recognition period. The recognition
peri od does not exceed five years, including any tine
during which recognition was continued to permt subm ssion
and review of a conpliance report.

(tit) If the scope or period of recognition is |less

than that requested by the agency, the senior Departnent
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of ficial explains the reasons for approving a | esser scope
or recognition period.

(2)(i) Except as provided in paragraph (e)(3), if the
agency either fails to conply with the criteria for
recognition listed in subpart B of this part, or to apply
those criteria effectively, the senior Departnent official
denies, limts, suspends, or term nates recognition.

(i) 1If the senior Department official denies,
l[imts, suspends, or termnates recognition, the senior
Department official specifies the reasons for this
decision, including all criteria the agency fails to neet
and all criteria the agency has failed to apply
effectively.

(3)(i) Except as provided in paragraph (ii), if a
recogni zed agency fails to denonstrate conpliance with or
effective application of a criterion or criteria, but the
seni or Departnent official concludes that the agency wl|
denonstrate or achieve conpliance with the criteria for
recognition and effective application of those criteria
within 12 nmonths or less, the senior Departnent official
may continue the agency’ s recognition, pending subm ssion
by the agency of a conpliance report, review of the report

under 88602. 32 and 602. 34, and review of the report by the
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seni or Departnent official under this section. 1In such a
case, the senior Departnent official specifies the criteria
the conpliance report nust address, and a tinme period, not

| onger than 12 nonths, during which the agency nust achieve
conpliance and effectively apply the criteria. The
conpliance report docunenting conpliance and effective
application of criteria is due not later than 30 days after
the end of the period specified in the senior Departnent

of ficial’ s decision.

(ti) If the record includes a conpliance report, and
the senior Departnent official determ nes that an agency
has not conplied wiwth the criteria for recognition, or has
not effectively applied those criteria, during the tine
period specified by the senior Departnent official in
accordance with paragraph (3)(i), the senior Departnent
official denies, limts, suspends, or termnates
recognition, except, in extraordinary circunstances, upon a
showi ng of good cause for an extension of tinme as
determ ned by the senior Departnment official and detailed
in the senior Departnent official’s decision. [If the
seni or Departnent official determ nes good cause for an

extensi on has been shown, the senior Departnent official
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specifies the length of the extension and what the agency
must do during it to nerit a renewal of recognition.

(f) If the senior Departnent official deterni nes,
based on the record, that a decision to deny, limt,
suspend, or term nate an agency’s recognition nay be
war rant ed based on a finding that the agency is
nonconpliant with, or ineffective in its application of, a
criterion or criteria of recognition not identified earlier
in the proceedings as an area of nonconpliance, the senior
Department official provides--

(1) The agency with an opportunity to submt a
written response and docunentary evi dence addressing the
finding; and

(2) The staff with an opportunity to present its
analysis in witing.

(g) If relevant information pertaining to an agency’s
conpliance with recognition criteria, but not contained in
the record, cones to the senior Departnent official’s
attention while a decision regarding the agency’s
recognition is pending before the senior Departnent
official, and if the senior Departnent official concludes

t he recognition decision should not be nade w thout
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consideration of the information, the senior Departnent
official either--

(1)(i) Does not make a decision regarding recognition
of the agency; and

(1i) Refers the matter to Departnment staff for review
and anal ysis under 88602.32 or 602.33, as appropriate, and
consi deration by the Advisory Commttee under 8602.34; or

(2)(i) Provides the information to the agency and
Department staff;

(i1i) Permts the agency to respond to the senior
Department official and the Departnment staff in witing,
and to include additional evidence relevant to the issue,
and specifies a deadline;

(ti1) Provides Departnent staff with an opportunity
to respond in witing to the agency’ s subm ssion under
paragraph (ii), specifying a deadline; and

(iv) Issues a recognition decision based on the
record described in paragraph (a), as supplenmented by the
i nformati on provided under this paragraph.

(h) No agency may submt information to the senior
Departnment official, or ask others to submt information on

its behal f, for purposes of invoking paragraph (g).
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(1) If the senior Departnent official does not reach
a final decision to approve, deny, limt, suspend, or
term nate an agency’s recognition before the expiration of
its recognition period, the senior Departnent official
automatically extends the recognition period until a final
decision is reached.

(j) Unless appeal ed in accordance with 8602.37, the
senior Departnment official’s decision is the final decision
of the Secretary.

(Authority: 20 U S.C 1099b)

APPEAL RI GHTS AND PROCEDURES

8602. 37 Appealing the senior Departnent official’s

decision to the Secretary.

(a) The agency may appeal the senior Departnent
official’s decision to the Secretary. Such appeal stays
t he decision of the senior Departnent official until final
di sposition of the appeal. |If an agency w shes to appeal,
t he agency nust - -

(1) Notify the Secretary and the senior Departnent
official in witing of its intent to appeal the decision of
the senior Departnent official, no later than ten days

after receipt of the decision;
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(2) Submt its appeal to the Secretary in witing no
| ater than 30 days after receipt of the decision; and

(3) Provide the senior Departnent official with a
copy of the appeal at the sane tine it submts the appeal
to the Secretary.

(b) The senior Departnent official my file a witten
response to the appeal. To do so, the senior Departnent
official nust--

(1) Submit a response to the Secretary no |later than
30 days after receipt of a copy of the appeal; and

(2) Provide the agency with a copy of the senior
Departnent official’s response at the sanme tine it is
submtted to the Secretary.

(c) Neither the agency nor the senior Departnment
official may include in its subm ssion any new evidence it
did not submt previously in the proceeding.

(d) On appeal, the Secretary nmakes a recognition
deci sion, as described in 8602.36(e). |If the decision
requi res a conpliance report, the report is due within 30
days after the end of the period specified in the
Secretary’s decision. The Secretary renders a final
decision after taking into account the senior Departnent

official’s decision, the agency’s witten subm ssions on
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appeal , the senior Departnent official’s response to the
appeal, if any, and the entire record before the senior
Departnment official. The Secretary notifies the agency in
witing of the Secretary’s decision regarding the agency’s
recognition.

(e) The Secretary may determ ne, based on the record,
that a decision to deny, limt, suspend or term nate an
agency’s recognition may be warranted based on a finding
that the agency is nonconpliant with, or ineffective inits
application with respect to, a criterion or criteria for
recognition not identified as an area of nonconpli ance
earlier in the proceedings. |In that case, the Secretary,
wi t hout further consideration of the appeal, refers the
matter to the senior Departnent official for consideration
of the issue under 8602.36(f). After the senior Departnent
of ficial makes a decision, the agency may, if desired,
appeal that decision to the Secretary.

(f) If relevant information pertaining to an agency’s
conpliance with recognition criteria, but not contained in
the record, comes to the Secretary’s attention while a
deci sion regarding the agency’s recognition is pending

before the Secretary, and if the Secretary concl udes the
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recogni tion decision should not be nmade w t hout
consideration of the information, the Secretary either--

(1)(i) Does not make a decision regarding recognition
of the agency; and

(1i) Refers the matter to Department staff for review
and anal ysis under 88602.32 or 602.33, as appropriate, and
review by the Advisory Commttee under 8602. 34; and
consi deration by the senior Departnent official under
§602. 36; or

(2)(i) Provides the information to the agency and the
seni or Departnent official;

(1i) Permts the agency to respond to the Secretary
and the senior Departnent official in witing, and to
i ncl ude additional evidence relevant to the issue, and
speci fies a deadline;

(ti1) Provides the senior Departnent official with an
opportunity to respond in witing to the agency’s
subm ssi on under paragraph (ii), specifying a deadline; and

(tv) Issues a recognition decision based on all the
mat eri al s described in paragraphs (d) and (f) of this

secti on.
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(g No agency may submt information to the
Secretary, or ask others to submt information on its
behal f, for purposes of invoking paragraph (f).

(h) If the Secretary does not reach a final decision
on appeal to approve, deny, limt, suspend, or term nate an
agency’s recognition before the expiration of its
recognition period, the Secretary automatically extends the
recognition period until a final decision is reached.

(Authority: 20 U S.C. 1099b)

§602.38 Contesting the Secretary’s final decision to deny,

limt, suspend, or term nate an agency’s recognition.

An agency may contest the Secretary’s decision under
this part in the Federal courts as a final decision in
accordance with applicable Federal law. Unl ess otherw se
directed by the court, a decision of the Secretary to deny,
limt, suspend, or term nate the agency’s recognition is
not stayed during an appeal in the Federal courts.

(Authority: 20 U S.C. 1099b)

X. Subpart Dis renoved inits entirety.

X. CQurrent subpart E is redesignated as subpart D.
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