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Issue #1l: United States Generally Accepted Accounting Principles
(U.S. GAAP) financial statements

Origin: HEOA/Public/ED

Statutory cites: Section 487 (c) (1) (A) (1) of the HEA
Regulatory cites: §668.23

Tentative agreement:

Summary of issue: Under §668.23(a) (2), an annual submission of

both a compliance audit and an audited financial statement is
required of all institutions participating in the student financial
assistance programs authorized by Title IV of the HEA. Section
668.23(d) (1) requires that an institution’s financial statements
must be prepared on an accrual basis in accordance with U.S.
generally accepted accounting principles (U.S. GAAP), and audited by
an independent auditor in accordance with U.S. generally accepted
government auditing standards (U.S. GAGAS), and other guidance
contained in the Office of Management and Budget Circular A-133,
“Audits of Institutions of Higher Education and Other Nonprofit
Organizations”; Office of Management and Budget Circular A-128,
“Audits of State and Local Governments”; or in audit guides
developed by, and available from, the Department of Education's
Office of Inspector General, whichever is applicable.

Regulations in place permit a foreign school whose enrolled students
received less than $500,000 (in U.S. dollars) in FFEL Program funds
per fiscal year to have its required audited financial statements
prepared according to the generally accepted accounting principles
and auditing standards of the school's home country.

The HEOA gives the Secretary the authority to modify the financial
and compliance audit requirements for foreign schools and the
authority to waive the audit requirements for foreign schools that
receive less than $500,000 in FFEL Program funds in the preceding
year.

On May 15, 2009, the Department published a Dear Colleague Letter
(GEN-09-06) announcing that the Secretary was waiving the annual
financial statement audit requirement for foreign schools whose
enrolled students received less than $500,000 in FFEL Program funds
during the award year preceding the audit period. The waiver
applies to any financial statement audit for such a foreign school
due on or after August 14, 2008, the effective date of the amendment
to this provision by the HEOA, and renders unnecessary the
regulation providing for submission of audits prepared under home
country standards.

Should the Department modify the financial audit requirements for
foreign schools whose enrolled students received $500,000 or more in

FFEL Program funds and, if so, how?

Updated information since 11/16-20 meeting:

The draft regulatory language would:

e Waive the financial audit submission requirement for a foreign
institution that received less than $500,000 in U.S. Title IV
program funds during its most recently completed fiscal year,



unless an institution is in its initial provisional period of
participation;

e For public foreign institutions, if an institution received at
least $500,000 in U.S. Title IV program funds, but less than
$1,000,000 in U.S. Title IV program funds during the
institution’s fiscal year preceding the audit period, the
institution would be required to submit audited financial
statements prepared in accordance with the generally accepted
accounting principles of the institution's home country,
unless there is an unpaid liability due to the Secretary by
any public institution controlled by the same government
entity. If there is an unpaid liability due to the Secretary
by any public institution controlled by the same government
entity, all public institutions controlled by that government
entity would be required to submit audited financial
statements translated to meet the requirements for domestic
institutions;

e Require audited financial statements translated to meet the
requirements for domestic institutions for: (1) public
institutions that received $1,000,000 or more in U.S. Title IV
program funds or failed to qualify for the provision described
in bullet two; (2) private foreign institutions that received
$500,000 or more in U.S. Title IV program funds; and any
institution in its initial provisional period of
participation.

e Provide that the Secretary may specify the manner in which an
institution must submit audited financial statements if there
are problems with the institution’s financial condition or
financial reporting.

In addition, the draft regulatory language would: (1) remove the
superseded language in §668.15 addressing submission of financial
audits for foreign institutions; (2) make technical corrections to
reflect OMB’s 2003 rescission of Circular A-128 and expansion of
Circular A-133 to include State and local governments and (3) add
the phrase “issued by the Comptroller General of the United States”
to §668.23(d) (1) to make clear that United States auditing standards
must be used for all submitted financial statements, including those
from foreign institutions.

Draft Regulatory Language:

§668.15 Factors of financial responsibility.
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§668.23 Compliance audits and audited financial statements.
(a) General (1) Independent auditor. For purposes of this section,

the term “independent auditor” refers to an independent certified
public accountant or a government auditor. To conduct an audit under
this section, a government auditor must meet the Government Auditing
Standards qualification and independence standards, including
standards related to organizational independence.

(2) Institutions. An institution that participates in any Title IV,
HEA program must at least annually have an independent auditor
conduct a compliance audit of its administration of that program and
an audit of the institution's general purpose financial statements.
(3) Third-party servicers. Except as provided under this part or 34
CFR part 682, with regard to complying with the provisions under
this section a third-party servicer must follow the procedures
contained in the audit guides developed by and available from the
Department of Education's Office of Inspector General. A third-party

servicer is defined under §668.2 and 34 CFR 682.200.
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(4) Submission deadline. Except as provided by the Single Audit
Act, Chapter 75 of title 31, United States Code, an institution must
submit annually to the Secretary its compliance audit and its
audited financial statements no later than six months after the last
day of the institution's fiscal year.

(5) Audit submission requirements. In general, the Secretary
considers the compliance audit and audited financial statement
submission requirements of this section to be satisfied by an audit
conducted in accordance with the Office of Management and Budget

Circular A-133, “Audits of States, Local Governments, *astitutiens
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s~, or the audit guides developed by and available from
the Department of Education's Inspector General, whichever is
applicable to the entity, and provided that the Federal student aid
functions performed by that entity are covered in the submission.
(Both OMB circulars are available by calling OMB's Publication
Office at (202) 395-7332, or they can be obtained in electronic form

on the OMB Home Page (http://www.whitehouse.gov).

(b) [Compliance audits for institutions.]
(c) [Compliance audits for third-party servicers.]
(d) Audited financial statements —(1) General. To enable the

Secretary to make a determination of financial responsibility, an
institution must, to the extent requested by the Secretary, submit
to the Secretary a set of financial statements for its latest
complete fiscal year, as well as any other documentation the
Secretary deems necessary to make that determination. Financial
statements submitted to the Secretary must be prepared on an accrual

basis in accordance with generally accepted accounting principles,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

and audited by an independent auditor in accordance with generally

accepted government auditing standards issued by the Comptroller

General of the United States, and other guidance contained in the

Office of Management and Budget Circular A-133, “Audits of States,

Local Governments, Institutieons—eof Higher Fducation—and Other Non-
Perofit Organizations”, +—6ffie R e
A2 Pudits—eof StateandTteoecal—-5 raments’s—or in audit guides

developed by, and available from, the Department of Education's
Office of Inspector General , whichever is applicable. As part of
these financial statements, the institution must include a detailed
description of related entities based on the definition of a related
entity as set forth in the Statement of Financial Accounting
Standards (SFAS) 57. The disclosure requirements under this
provision extend beyond those of SFAS 57 to include all related
parties and a level of detail that would enable to Secretary to
readily identify the related party. Such information may include,
but is not limited to, the name, location and a description of the
related entity including the nature and amount of any transactions
between the related party and the institution, financial or
otherwise, regardless of when they occurred.

(2) Submission of additional financial statements. To the extent
requested by the Secretary in determining whether an institution is
financially responsible, the Secretary may also require the
submission of audited consolidated financial statements, audited
full consolidating financial statements, audited combined financial
statements or the audited financial statements of one or more
related parties that have the ability, either individually or
collectively, to significantly influence or control the institution,

as determined by the Secretary.
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institution must disclose

(ON

£
£+

IV HEA program revenue. A proprietary

in a footnote to its financial statement

audit the percentage of its revenues derived from the title IV, HEA

program funds that the institution received during the fiscal year

covered by that audit. The revenue percentage must be calculated in

accordance with §600.5(d).

(54) Audited financial statements for third-party servicers. A

third-party servicer that

enters into a contract with a lender or

guaranty agency to administer any aspect of the lender's or guaranty

agency's programs, as provided under 34 CFR part 682, must submit

annually an audited financial statement. This financial statement

must be prepared on an accrual basis in accordance with generally

accepted accounting principles, and audited by an independent

auditor in accordance with generally accepted government auditing

standards and other guidance contained in audit guides issued by the

Department of Education's

Office of Inspector General.
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(e) Access to records. (1) An institution or a third-party
servicer that has a compliance or financial statement audit
conducted under this section must—

(1) Give the Secretary and the Inspector General access to records
or other documents necessary to review that audit, including the
right to obtain copies of those records or documents; and

(ii) Require an individual or firm conducting the audit to give the
Secretary and the Inspector General access to records, audit work
papers, or other documents necessary to review that audit, including
the right to obtain copies of those records, work papers, or
documents.

(2) An institution must give the Secretary and the Inspector
General access to records or other documents necessary to review a
third-party servicer's compliance or financial statement audit,
including the right to obtain copies of those records or documents.
(f) Determination of liabilities. (1) Based on the audit finding
and the institution's or third-party servicer's response, the
Secretary determines the amount of liability, if any, owed by the
institution or servicer and instructs the institution or servicer as
to the manner of repayment.

(2) If the Secretary determines that a third-party servicer owes a
liability for its administration of an institution's title IV, HEA
programs, the servicer must notify each institution under whose
contract the servicer owes a liability of that determination. The
servicer must also notify every institution that contracts with the
servicer for the same service that the Secretary determined that a
liability was owed.

(g) Repayments. (1) An institution or third-party servicer that

must repay funds under the procedures in this section shall repay
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those funds at the direction of the Secretary within 45 days of the
date of the Secretary's notification, unless—

(1) The institution or servicer files an appeal under the
procedures established in subpart H of this part; or

(ii) The Secretary permits a longer repayment period.

(2) Notwithstanding paragraphs (f) and (g) (1) of this section—

(1) If an institution or third-party servicer has posted surety or
has provided a third-party guarantee and the Secretary questions
expenditures or compliance with applicable requirements and
identifies liabilities, then the Secretary may determine that
deferring recourse to the surety or guarantee is not appropriate
because—

(A) The need to provide relief to students or borrowers affected by
the act or omission giving rise to the liability outweighs the
importance of deferring collection action until completion of
available appeal proceedings; or

(B) The terms of the surety or guarantee do not provide complete
assurance that recourse to that protection will be fully available
through the completion of available appeal proceedings; or

(ii) The Secretary may use administrative offset pursuant to 34 CFR
part 30 to collect the funds owed under the procedures of this
section.

(3) If, under the proceedings in subpart H, liabilities asserted in
the Secretary's notification, under paragraph (e) (1) of this
section, to the institution or third-party servicer are upheld, the
institution or third-party servicer must repay those funds at the
direction of the Secretary within 30 days of the final decision
under subpart H of this part unless—

(1) The Secretary permits a longer repayment period; or
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(11) The Secretary determines that earlier collection action is
appropriate pursuant to paragraph (g) (2) of this section.

(4) An institution is held responsible for any liability owed by
the institution's third-party servicer for a violation incurred in
servicing any aspect of that institution's participation in the
title IV, HEA programs and remains responsible for that amount until
that amount is repaid in full.

(h) Audit submission requirements for foreign institutions.

(1) Audited financial statements. (1) The Secretary waives the

submission of audited financial statements if the institution is a

foreign institution that received less than $500,000 in U.S. title

IV program funds during its most recently completed fiscal year,

unless a foreign institution is in its initial provisional period of

participation.

(ii) Except as provided in paragraph (h) (iii) of this section, a

foreign institution that received $500,000 or more in U.S. title IV

program funds during its most recently completed fiscal year, and

any institution in its initial provisional period of participation,

must submit in English, audited financial statements translated to

meet the requirements of paragraph (d) of this section.

(iii) In lieu of making the submission required by paragraph (ii)

of this section a public institution that received $500,000 or more

in U.S. title IV program funds, but less than $1,000,000 in U.S.

title IV program funds during its most recently completed fiscal

year, may submit in English an audited financial statement prepared

in accordance with the generally accepted accounting principles of

the institution's home country, so long as the institution has been

notified by the Secretary that there are no unpaid liabilities due

10
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to the Secretary from any public institution that is controlled by

the same government entity.

(iv) For purposes of this paragraph, the Secretary considers a

liability to be “unpaid” if it is a final decision of the Department

pursuant to 34 CFR 668.121 and the liability has not been paid or is

being repaid pursuant to a repayment agreement within 180 days,

unless a suit has been filed and is pending to challenge that

liability by the institution in a federal court of the United

States.
(2) Compliance audits. [see Issue Paper 2]
(3) (1) Exceptions. Notwithstanding the provisions of paragraphs

(h) (1) (1) and (h) (1) (iii) of this section, the Secretary may issue a

letter to a foreign institution that identifies problems with its

financial condition or financial reporting and requires the

submission of audited financial statements in the manner specified

by the Secretary.

(ii) [Compliance audits—see Issue Paper 2]

* k x Xx %

Statutory Language with changes from the HEOA:

SEC. 487. [20 U.S.C. 1094] PROGRAM PARTICIPATION AGREEMENTS.

* * * * *

(c) AUDITS; FINANCIAL RESPONSIBILITY; ENFORCEMENT OF STANDARDS.—(1)
Notwithstanding any other provisions of this title, the Secretary
shall prescribe such regulations as may be necessary to provide for—

(A) (1) except as provided in clauses (ii) and (iii), a financial
audit of an eligible institution with regard to the financial
condition of the institution in its entirety, and a compliance audit
of such institution with regard to any funds obtained by it under
this title or obtained from a student or a parent who has a loan
insured or guaranteed by the Secretary under this title, on at least
an annual basis and covering the period since the most recent audit,
conducted by a qualified, independent organization or person in
accordance with standards established by the Comptroller General for
the audit of governmental organizations, programs, and functions,
and as prescribed in regulations of the Secretary, the results of
which shall be submitted to the Secretary and shall be available to

11



cognizant guaranty agencies, eligible lenders, State agencies, and
the appropriate State agency notifying the Secretary under subpart 1
of part H, except that the Secretary may modify the requirements of
this clause with respect to institutions of higher education that
are foreign institutions, and may waive such requirements with
respect to a foreign institution whose students receives less than
$500,000 in loans under this title during the award year preceding
the audit period;

(ii) with regard to an eligible institution which is audited under
chapter 75 of title 31, United States Code, deeming such audit to
satisfy the requirements of clause (i) for the period covered by
such audit; or

(iii) at the discretion of the Secretary, with regard to an eligible
institution (other than an eligible institution described in section
102 (a) (1) (C)) that has obtained less than $200,000 in funds under
this title during each of the 2 award years that precede the audit
period and submits a letter of credit payable to the

Secretary equal to not less than 1-2 of the annual potential
liabilities of such institution as determined by the

Secretary, deeming an audit conducted every 3 years to satisfy the
requirements of clause (i), except for the award year immediately
preceding renewal of the institution’s eligibility under section

498 (qg) ;

(B) in matters not governed by specific program provisions, the
establishment of reasonable standards of financial responsibility
and appropriate institutional capability for the administration by
an eligible institution of a program of student financial aid under
this title, including any matter the Secretary deems necessary to
the sound administration of the financial aid programs, such as the
pertinent actions of any owner, shareholder, or person exercising
control over an eligible institution;

12



Issue #2: Compliance audits

Origin: HEOA/Public/ED

Statutory cites: Section 487 (c) (1) (A) (1) of the HEA
Regulatory cites: §668.23

Tentative agreement:

Summary of issue: Under $§668.23(a) (2), an annual submission of

both a compliance audit and an audited financial statement is
required of all institutions participating in the student financial
assistance programs authorized by Title IV of the HEA.

The HEOA gives the Secretary the authority to modify the financial
and compliance audit requirements for foreign schools and the
authority to waive the audit requirements for foreign schools that
receive less than $500,000 in FFEL Program funds in the preceding
year.

The current Inspector General’s Audit Guide concerning compliance
audits for foreign schools includes an Alternative Compliance
Engagement which may be used by foreign schools whose enrolled
students received less than the $500,000 threshold in FFEL Program
funds.

Should the Department modify or waive the compliance audit
requirements for foreign schools and, if so, how?

Updated information since 11/16-20 meeting:
The draft regulations would separate foreign institutions into two
cohorts; Tier One--foreign institutions that received less than
$500,000 in U.S. Title IV program funds during the institution’s
most recently completed fiscal year; and Tier Two—foreign
institutions that received $500,000 or more in U.S. Title IV program
funds during the institution’s most recently completed fiscal year.

Tier One Alternative: Foreign institutions that disburse less than
$500,000 per year. The draft regulations would require an annual
submission for the first two years, then every three years
thereafter (under certain conditions), in both cases under an
alternative compliance audit. To qualify for submission every three
years, a foreign institution in this tier must: (1) be fully
certified; (2) have timely submitted and had accepted compliance
audits for two successive fiscal years and have no history of late
submissions since then.

Under an alternative compliance audit, the draft regulations would
require a compliance audit performed in accordance with U.S.
government auditing standards and AICPA attestation standards (which
is consistent with the current audit guides developed by the
Department’s Office of Inspector General). Under an alternative
compliance audit, the auditor performs prescribed procedures and
reports the results of performing such procedures. Based upon the
auditor's report, the Department evaluates the institution's
compliance. The auditor does not express an opinion of the
reliability of the institution's assertions concerning the
institution's compliance with the requirements. An alternative
compliance audit is the lowest level compliance audit.

13



The Office of Postsecondary Education would recommend to the
Inspector General that current audit guides be revised to require,
with respect to the alternative compliance audit:
e For each year audited, the use of a student sample of 25%,
with a minimum of 10 students or all students, whichever is
less;

e A check for student eligibility--Presence of a valid ISIR EFC,
documenting the student’s cost of attendance for the program
enrolled, proof of student need, proof of enrollment of the
student’s stated eligible program of study, satisfactory
academic progress, proof of enrollment status at the time of
loan delivery, and if applicable, documentation that a correct
R2T4 calculation was performed, loan amounts, and SSCR
reporting;

e A check for institutional eligibility--recipients of funds
were enrolled in an eligible program, and, if prior year
findings were resolved to a program determination letter
issued by the Department.

The Department could require more frequent submissions, a larger
sample size, or a standard compliance audit should problems with the
institution’s administrative capability or compliance reporting be
identified.

Tier Two Alternative: Foreign institutions that disburse $500,000
or more per year: The draft regulations would require an annual
submission under a standard compliance audit. That is, a full
examination-level compliance audit performed on an annual basis of
the foreign institution’s compliance with regulations per the audit
guides developed by the Department’s Office of Inspector General.
Under a standard compliance audit, the auditor expresses an opinion
about the reliability of assertions made by the institution’s
management concerning the institution’s compliance with
requirements. An examination-level compliance audit is the highest
level of compliance audit. However, it is not a full audit of the
foreign institution’s compliance with regulations.

The Office of Postsecondary Education would recommend to the
Inspector General that current audit guides be revised to require:

e The use of a student sample of 25%, with a minimum of 25
students and a maximum of 50 students, whichever is less;

e A review of the institution’s internal controls over
compliance, and that the institution has followed up on any
prior audits.

e That the auditor test management assertions regarding:

o Approved locations

o Legal authority

o No Title IV funds to programs offered in whole or in part
through telecommunications, correspondence, or direct
assessment
SAP
Accreditation
Length of programs

Clinical training
SSCR reporting

O O O O O
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o Student eligibility (e.g., SARs, ISIRs, enrollment, loan
amounts, eligible programs..)

o Processing loan proceeds

o Refunds and Return to Title IV

o Administrative capability

o Other material items identified by the auditor during the

compliance audit.

Draft Regulatory Language:

§668.23 Compliance audits and audited financial statements.

(a) General (1) Independent auditor. For purposes of this section,
the term “independent auditor” refers to an independent certified
public accountant or a government auditor. To conduct an audit under
this section, a government auditor must meet the Government Auditing
Standards qualification and independence standards, including
standards related to organizational independence.

(2) Institutions. An institution that participates in any Title IV,
HEA program must at least annually have an independent auditor
conduct a compliance audit of its administration of that program and
an audit of the institution's general purpose financial statements.
(3) Third-party servicers. Except as provided under this part or 34
CFR part 682, with regard to complying with the provisions under
this section a third-party servicer must follow the procedures
contained in the audit guides developed by and available from the
Department of Education's Office of Inspector General. A third-party
servicer is defined under $§668.2 and 34 CFR 682.200.

(4) Submission deadline. Except as provided by the Single Audit
Act, Chapter 75 of title 31, United States Code, an institution must
submit annually to the Secretary its compliance audit and its
audited financial statements no later than six months after the last

day of the institution's fiscal year.
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(5) Audit submission requirements. In general, the Secretary
considers the compliance audit and audited financial statement
submission requirements of this section to be satisfied by an audit
conducted in accordance with the Office of Management and Budget

Circular A-133, “Audits of States, Local Governments, *astitutiens
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the Department of Education's Inspector General, whichever is
applicable to the entity, and provided that the Federal student aid
functions performed by that entity are covered in the submission.
(Both OMB circulars are available by calling OMB's Publication
Office at (202) 395-7332, or they can be obtained in electronic form
on the OMB Home Page (http://www.whitehouse.gov).
(b) Compliance audits for institutions. (1) An institution's
compliance audit must cover, on a fiscal year basis, all Title IV,
HEA program transactions, and must cover all of those transactions
that have occurred since the period covered by the institution's
last compliance audit.
(2) The compliance audit required under this section must be
conducted in accordance with—
(1) The general standards and the standards for compliance audits
contained in the U.S. General Accounting Office's (GAO's) Government
Auditing Standards. (This publication is available from the
Superintendent of Documents, U.S. Government Printing Office,
Washington, DC 20402); and
(ii) Procedures for audits contained in audit guides developed by,
and available from, the Department of Education's Office of

Inspector General.
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(3) The Secretary may require an institution to provide a copy of
its compliance audit report to guaranty agencies or eligible lenders
under the FFEL programs, State agencies, the Secretary of Veterans
Affairs, or nationally recognized accrediting agencies.

(c) Compliance audits for third-party servicers. (1) A third-party
servicer that administers title IV, HEA programs for institutions
does not have to have a compliance audit performed if—

(1) The servicer contracts with only one institution; and

(11) The audit of that institution's administration of the title
IV, HEA programs involves every aspect of the servicer's
administration of that program for that institution.

(2) A third-party servicer that contracts with more than one
participating institution may submit a compliance audit report that
covers the servicer's administration of the title IV, HEA programs
for all institutions with which the servicer contracts.

(3) A third-party servicer must submit annually to the Secretary
its compliance audit no later than six months after the last day of
the servicer's fiscal year.

(4) The Secretary may require a third-party servicer to provide a
copy of its compliance audit report to guaranty agencies or eligible
lenders under the FFEL programs, State agencies, the Secretary of
Veterans Affairs, or nationally recognized accrediting agencies.

(d) [Audited financial statements]

(e) Access to records. (1) An institution or a third-party
servicer that has a compliance or financial statement audit
conducted under this section must—

(1) Give the Secretary and the Inspector General access to records
or other documents necessary to review that audit, including the

right to obtain copies of those records or documents; and
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(ii1) Require an individual or firm conducting the audit to give the
Secretary and the Inspector General access to records, audit work
papers, or other documents necessary to review that audit, including
the right to obtain copies of those records, work papers, or
documents.

(2) An institution must give the Secretary and the Inspector
General access to records or other documents necessary to review a
third-party servicer's compliance or financial statement audit,
including the right to obtain copies of those records or documents.
(f) Determination of liabilities. (1) Based on the audit finding
and the institution's or third-party servicer's response, the
Secretary determines the amount of liability, if any, owed by the
institution or servicer and instructs the institution or servicer as
to the manner of repayment.

(2) If the Secretary determines that a third-party servicer owes a
liability for its administration of an institution's title IV, HEA
programs, the servicer must notify each institution under whose
contract the servicer owes a liability of that determination. The
servicer must also notify every institution that contracts with the
servicer for the same service that the Secretary determined that a
liability was owed.

(g) Repayments. (1) An institution or third-party servicer that
must repay funds under the procedures in this section shall repay
those funds at the direction of the Secretary within 45 days of the
date of the Secretary's notification, unless—

(i) The institution or servicer files an appeal under the
procedures established in subpart H of this part; or

(ii) The Secretary permits a longer repayment period.

(2) Notwithstanding paragraphs (f) and (g) (1) of this section—
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(i) If an institution or third-party servicer has posted surety or
has provided a third-party guarantee and the Secretary questions
expenditures or compliance with applicable requirements and
identifies liabilities, then the Secretary may determine that
deferring recourse to the surety or guarantee is not appropriate
because—

(A) The need to provide relief to students or borrowers affected by
the act or omission giving rise to the liability outweighs the
importance of deferring collection action until completion of
available appeal proceedings; or

(B) The terms of the surety or guarantee do not provide complete
assurance that recourse to that protection will be fully available
through the completion of available appeal proceedings; or

(1ii) The Secretary may use administrative offset pursuant to 34 CFR
part 30 to collect the funds owed under the procedures of this
section.

(3) If, under the proceedings in subpart H, liabilities asserted in
the Secretary's notification, under paragraph (e) (1) of this
section, to the institution or third-party servicer are upheld, the
institution or third-party servicer must repay those funds at the
direction of the Secretary within 30 days of the final decision
under subpart H of this part unless—

(1) The Secretary permits a longer repayment period; or

(ii) The Secretary determines that earlier collection action is
appropriate pursuant to paragraph (g) (2) of this section.

(4) An institution is held responsible for any liability owed by
the institution's third-party servicer for a violation incurred in

servicing any aspect of that institution's participation in the
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title IV, HEA programs and remains responsible for that amount until
that amount is repaid in full.

(h) Audit submission requirements for foreign institutions.

(1) Audited financial statements. [see Issue Paper 1]

(2) Compliance audits. A foreign institution's compliance audit

must cover, on a fiscal year basis, all title IV, HEA program

transactions, and must cover all of those transactions that have

occurred since the period covered by the institution's last

compliance audit. A compliance audit that is due under this

paragraph must be submitted no later than six months after the last

day of the institution’s fiscal year, and must meet the following

requirements:

(i) If the foreign institution received $500,000 or more in U.S.

dollars in title IV, HEA program funds during its most recently

completed fiscal year, it must submit a standard compliance audit

for that year that is performed in accordance with audit guides

developed by, and available from, the Department of Education’s

Office of Inspector General, together with an alternative compliance

audit or audits prepared in accordance with paragraph (h) (2) (ii) of

this section for any preceding fiscal year or years in which the

foreign institution received less than $500,000 in U.S. dollars in

title IV, HEA program funds;

(11) If the foreign institution received less than $500,000 U.S. in

title IV, HEA program funds for its most recently completed fiscal

year, 1t must submit an alternative compliance audit for that prior

fiscal year that is performed in accordance with audit guides

developed by, and available from, the Department of Education’s

Office of Inspector General, except as noted in paragraph

(h) (2) (1iii) of this section;
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(iii) If so notified by the Secretary, a foreign institution may

submit an alternative compliance audit that covers a period not to

exceed three of the institution’s consecutive fiscal years if the

following conditions are met:

(A) The institution received less than $500,000 in title IV, HEA

program funds for its most recently completed fiscal year;

(B) The institution has timely submitted acceptable compliance

audits for two successive fiscal years, and following such

submission has no history of late submission since then;

(C) The institution is fully certified;

(D) The alternative compliance audit described in this paragraph is

submitted no later than six months after the last day of the last

fiscal year included in such audit; and

(E) The alternative compliance audit described in this paragraph is

performed in accordance with audit guides developed by, and

available from, the Department of Education’s Office of Inspector

General.

(3) (1) Exceptions. [Audited financial statements—see Issue Paper

1].

(ii) Notwithstanding the provisions of paragraphs (h) (2) (ii) and

(h) (2) (iii) of this section, the Secretary may issue a letter to a

foreign institution that identifies problems with its administrative

capability or compliance reporting that specifies whether the

compliance audit must be performed at a higher level of engagement,

and whether the compliance audit must be submitted annually.

* *k x X*x %

Statutory Language with changes from the HEOA:

SEC. 487. [20 U.S.C. 1094] PROGRAM PARTICIPATION AGREEMENTS.
* ok k k K
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(c) AUDITS; FINANCIAL RESPONSIBILITY; ENFORCEMENT OF STANDARDS.—(1)
Notwithstanding any other provisions of this title, the Secretary
shall prescribe such regulations as may be necessary to provide for—

(A) (1) except as provided in clauses (ii) and (iii), a financial
audit of an eligible institution with regard to the financial
condition of the institution in its entirety, and a compliance audit
of such institution with regard to any funds obtained by it under
this title or obtained from a student or a parent who has a loan
insured or guaranteed by the Secretary under this title, on at least
an annual basis and covering the period since the most recent audit,
conducted by a qualified, independent organization or person in
accordance with standards established by the Comptroller General for
the audit of governmental organizations, programs, and functions,
and as prescribed in regulations of the Secretary, the results of
which shall be submitted to the Secretary and shall be available to
cognizant guaranty agencies, eligible lenders, State agencies, and
the appropriate State agency notifying the Secretary under subpart 1
of part H, except that the Secretary may modify the requirements of
this clause with respect to institutions of higher education that
are foreign institutions, and may waive such requirements with
respect to a foreign institution whose students receives less than
$500,000 in loans under this title during the award year preceding
the audit period;

(ii) with regard to an eligible institution which is audited under
chapter 75 of title 31, United States Code, deeming such audit to
satisfy the requirements of clause (i) for the period covered by
such audit; or

(1iii) at the discretion of the Secretary, with regard to an eligible
institution (other than an eligible institution described in section
102 (a) (1) (C)) that has obtained less than $200,000 in funds under
this title during each of the 2 award years that precede the audit
period and submits a letter of credit payable to the

Secretary equal to not less than 1-2 of the annual potential
liabilities of such institution as determined by the

Secretary, deeming an audit conducted every 3 years to satisfy the
requirements of clause (i), except for the award year immediately
preceding renewal of the institution’s eligibility under section

498 (qg) ;

(B) in matters not governed by specific program provisions, the
establishment of reasonable standards of financial responsibility
and appropriate institutional capability for the administration by
an eligible institution of a program of student financial aid under
this title, including any matter the Secretary deems necessary to
the sound administration of the financial aid programs, such as the
pertinent actions of any owner, shareholder, or person exercising
control over an eligible institution;
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Issue #3: Definition of a foreign school

Origin: ED

Statutory cites: Section 102 (a) (1) (C) of the HEA
Regulatory cites: §600.52, §600.54, §682.200

Tentative agreement:

Summary of issue: A foreign institution is defined as an

institution that is not located in a State. A State is defined in
§600.2 as a State of the Union, American Samoa, the Commonwealth of
Puerto Rico, the District of Columbia, Guam, the Virgin Islands, the
Commonwealth of the Northern Mariana Islands, the Republic of the
Marshall Islands, the Federated States of Micronesia, and the
Republic of Palau. A foreign institution is eligible to apply to
participate in the FFEL program if it is comparable to an eligible
institution of higher education located in the United States. An
eligible foreign institution is considered to be comparable, in
part, if it is legally authorized by an appropriate authority to
provide an educational program beyond secondary education in the
country where the institution is physically located. The Department
has not explicitly regulated to say what makes a foreign institution
“foreign” except that the institution may not be located in a State.
We would like to further define what makes a foreign institution
“foreign” and consider whether additional requirements are necessary
to ensure comparability.

Updated information since 11/16-20 meeting:

Under the draft regulatory language, a “foreign institution or
school” would be defined in §600.52 as an institution that:

e TIs not located in a State and does not have U.S. locations
(other than clinical locations of foreign medical, veterinary,
or nursing schools) and does not have written arrangements
with institutions located in the United States.

e Does not permit students to engage in any combination of
courses, research, work, internship, externship or special
studies from with the United States;

e Holds legal authorization by the education ministry, council,
or equivalent agency of the country in which the institution
is located;

e Has official recognition of its degrees, certificates and
other educational credentials from the country in which the
institution is located;

e For programs designed to prepare students for entry into
gainful employment in a recognized occupation, to prepare its
students to meet all educational regquirements, including
educational eligibility to take licensing exams, for entering
into that occupation in that country.

If an educational enterprise enrolls students both within a State
and outside a State, and the number of students who would be
eligible to receive title IV, HEA program funds attending locations
outside a State is at least twice the number of students enrolled
within a State, the locations outside a State must be approved to
participate as one or more foreign institutions and must meet all
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requirements of paragraph (1) of the definition of a foreign
institution and school, and the other requirements of this part.

Under the draft regulatory language, each additional location of a
foreign institution would be required to separately meet the
definition of a foreign institution if it is:

(1) located outside of the country in which the main campus is
located; or (2) not covered by the legal authorization of the main
campus. In addition, an eligible foreign institution would not be
permitted to enter into a written arrangement with an ineligible
institution or organization to provide any portion of an eligible
program offered by the foreign institution. Finally, the draft
regulatory language would make clear that a foreign institution must
comply with all laws and regulations applicable to domestic
institutions that participate in the Title IV programs, except where
(1) those provisions are inconsistent with any requirements of the
HEA specific to foreign institutions; or (2) the Secretary has
identified specific provisions as inapplicable to foreign schools
through a notice published in the Federal Register.

Note that the proposed regulations would also reduce the
certification period of all foreign institutions to three years (see
Issue Paper 14).

Draft Regulatory Language:

§600.51 Purpose and scope.

(a) A foreign institution is eligible to apply to participate in
the Federal Family Education Loan (FFEL) programs if it is
comparable to an eligible institution of higher education located in
the United States and has been approved by the Secretary in
accordance with the provisions of this subpart.

(b) This subpart E contains the procedures and criteria under which
a foreign institution may be deemed eligible to apply to participate
in the FFEL programs.

(c) A foreign institution must comply with all requirements for

eligible and participating institutions except--

(1) To the extent those provisions are inconsistent with this

subpart or other provisions of these regulations or the HEA specific

to foreign institutions; or

(2) The Secretary, through a notice in the Federal Register,

identifies specific provisions as inapplicable to foreign schools.
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* * * * *

§600.52 Definitions.

The following definitions apply to this subpart E:

* * * * *

Foreign institution or foreign school:

(1) An institution that—

(1) I&+s not located in a State;

(ii) Has no U.S. locations, except for clinical sites of foreign

medical schools in accordance with §668.55(e) (1) (ii), foreign

veterinary schools in accordance with §668.56(a) (1) (ii), and foreign

nursing schools in accordance with §600.57 (a) (2);

(1ii)

Has no written arrangements with institutions located in the

United States for students enrolling at the foreign institution to

take courses from institutions located in the United States; and

(iv) Does not permit students to enroll in any course offered by

the foreign institution in the United States, including research,

work, internship, externship or special studies from within the

United States;

(v) Is legally authorized by the education ministry, council, or

equivalent agency of the country in which the institution is located

to provide an educational program beyond the secondary education

level;
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(vi) Awards degrees, certificates or other recognized educational

credentials in accordance with §600.54(c) that are officially

recognized by the country in which the institution is located; and

(vii) For each program, including degree programs, designed to

prepare the student for gainful employment in a recognized

occupation, with or without licensure, provides a credential that—

(A) Satisfies the educational requirements in the country in which

the institution is located for entry into that occupation, including

educational requirements for licensure; and

(B) Satisfies the educational requirements, including requirements
for licensure, for entry into that occupation in the United States;
or

(2) If an educational enterprise enrolls students both within

a State and outside a State, and the number of students who

would be eligible to receive title IV, HEA program funds

attending locations outside a State is at least twice the

number of students enrolled within a State, the locations

outside a State must be approved to participate as one or more

foreign institutions and must meet all requirements of

paragraph (1) of this definition, and the other requirements

of this part.

§600.54 Criteria for determining whether a foreign institution is

eligible to apply to participate in the FFEL programs.

The Secretary considers a foreign institution to be comparable to an

eligible institution of higher education in the United States and
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eligible to apply to participate in the FFEL programs if the foreign

institution is—apubliceor private nonprofit—educationatl institution

thatmeets the following requirements:—

(a) Except for a foreign graduate medical school, foreign
veterinary school, or foreign nursing school, the foreign
institution is a public or private nonprofit educational
institution;

(eb) The foreign institution admits as regular students only
persons who—

(1) Have a secondary school completion credential; or

(2) Have the recognized equivalent of a secondary school completion

credential;
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(c) (1) Notwithstanding §668.5, an eligible foreign institution may

not enter into a written arrangement with an ineligible institution

or organization to provide any portion of an eligible program

offered by the foreign institution.

(2) An additional location of a foreign institution must separately

meet the definition of a foreign institution in §600.52 if it is—

(i) Located outside of the country in which the main campus is

located; or

(ii) Located within the same country as the main campus, but is not

covered by the legal authorization of the main campus;

(ed) The foreign institution pProvides an eligible education

program—
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(1) For which the institution is legally authorized to award a
degree that is equivalent to an associate, baccalaureate, graduate,
or professional degree awarded in the United States;

(2) That is at least a two-academic-year program acceptable for
full credit toward the equivalent of a baccalaureate degree awarded
in the United States; or

(3) That is equivalent to at least a one-academic-year training
program in the United States that leads to a certificate, degree, or
other recognized educational credential and prepares students for
gainful employment in a recognized occupation—;

(e) For a for-profit foreign medical, veterinary or nursing school-

(1) No portion of an eligible program offered may be at what would

be an undergraduate level in the United States; and

(2) The title IV, HEA program eligibility does not extend to any

first professional degree or joint degree program.

$668.2 Definitions.

(2) The following definitions are set forth in the regulations for
Institutional Eligibility under the Higher Education Act of 1965, as
amended, 34 CFR part 600:

* * *

Foreign institution or school

* * * * *

§682.200 Definitions.
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The following definitions are set forth in the regulations for

(2)

as

Institutional Eligibility under the Higher Education Act of 1965,

34 CFR part 600

amended,

Foreign institution or school

The following definitions also apply to this part

(b) (1)
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Issue #4: Non-profit status for foreign schools

Origin: ED

Statutory cites: Section 102 (a) (2) (A) of the HEA

Regulatory cites: §600.2, $600.54

Tentative agreement:

Summary of issue: Except for a foreign medical, veterinary or

nursing school, to participate in the FFEL/Direct Loan program, a
foreign institution must be a public or private nonprofit
educational institution. Section 668.2 defines a nonprofit
institution as an institution that-

e 1is owned and operated by one or more nonprofit corporations or
associations, no parts of the net earnings of which benefits any
private shareholder or individual;

e 1is legally authorized to operate as a nonprofit organization by
each State in which it is physically located; and

e is determined by the U.S. Internal Revenue Service to be an
organization to which 